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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8999. 


JENNIFER PYNE, Infant, by John J. Wilson, her 
Guardian ad litem, appellant, 


v. 

HENRY R, PYNE, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Jennifer Pyne, an infant defendant 
below, acting* through the undersigned as her Guardian ad 
litem , from a decree of the District Court of the United 
States for the District of Columbia entered March 6, 1945, 
granting the motion of the appellee (one of the defendants 
below) for judgment upon the pleadings (App. p. 11). 

This particular proceeding was instituted by the Ameri¬ 
can Security & Trust Company, as substituted trustee un¬ 
der the will of Elizabeth A. Pyne, deceased, for instruc¬ 
tions as to distribution of a trust fund (App. p. 2). An- 



2 


swers were filed by the interested parties (Transcript pp. 
20, 21, 23); whereupon, appellee moved for judgment on 
the pleadings (Transcript p. 24). 

This appeal was taken the 12th day of March, 1945 (Tran¬ 
script p. 33) under the provisions of Section 17.101 of the 
District of Columbia Code (1940 Edition), and of Rule 10(a) 
of this Court. 1 

STATEMENT OF THE CASE. 

The American Security and Trust Company, substituted 
trustee under the will of Elizabeth A. Pyne, deceased, filed 
its petition below for instructions as to the distribution of 
a trust fund in the amount of $11,579.03 (App. p. 2). 

The following is the provision of Mrs. Pyne’s will (App. 
p. 7) which creates the instant controversy: 

Fourth. I give, devise and bequeath to my sister 
Caroline L. Frailey all my right, title and interest in 
house and lot numbered 1315 New York Avenue, in the 
city of Washington, District of Columbia, known as 
lot numbered three (3), in Square numbered two hun¬ 
dred and fifty-one (251), in said city and District, for 
and during her natural life; and after her death, or in 
case she die before me, I give, devise and bequeath the 
same to my daughter Caroline C. F. Pvne, for and dur- 
ing her natural life; and after her death . I give, devise 
and bequeath all my right, title and interest in the 
aforesaid land and premises to my three other children, 
John Pyne, Charles L. Pyne, and Henry R. Pyne, and 
the issue of my said daughter, if she leave any surviv¬ 
ing her, in fee simple, said issue to take a one-fourth 
(14) part; and if mg said daughter die without issue, 
then I give and devise the same to my three children 
aforesaid, John Pyne, Charles L. Pyne, and Henry R. 
Pyne, their heirs and assigns forever, share and share 
alike. And in any case, if any one of my said three 
children, John Pyne, Charles L. Pyne, and Henry R. 
Pyne, should die leaving a descendant or descendants, 

i The Trust Company, being virtually a stakeholder, is not a party to this 
appeal. 
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said descendant or descendants to take the share his, 
her or their parent would have taken hud he lived. 
(Italics supplied.) 

The trust fund represents Mrs. Pyne’s share in the pro¬ 
ceeds of the sale of 1315 New York Avenue, Northwest, 
Washington, D. C., referred to at the beginning of the 
above quoted clause. 

Upon the death of Caroline Pyne, the second life-tenant, 
the Trust Company was ready to make distribution, but 
appellee claimed the entire fund, one-third in his own right, 
and the other two-thirds by the respective assignments of 
his brother Charles (App. p. 10) and of his deceased 
brother, John (App. p. 9). Whereupon the Trust Com¬ 
pany filed its petition for instructions (1) as to whether 
Charles’ assignment was valid, and (2) as to whether ap¬ 
pellee, as assignee of John Pyne, Sr., or John’s infant 
granddaughter, Jennifer, is entitled to John’s share. The 
trustee phrased the latter question thus (App. p. 5): 

“Whether John Pyne, Sr. had a vested, remainder in¬ 
terest in said one-third which he had a right to assign 
to Henry R. Pyne, or whether his one-third remainder 
is also subject to be divested upon his death prior to 
the death of the last life tenant, Caroline C. F. Pyne, 
with the result that his sole survivor, Jennifer Pyne, 
is now entitled to said one-third of the trust fund.” 

The chronology of important events is as follows:" 

The testatrix died in 1905. 

Caroline L. Frailev died in Julv, 1914. 

» * ' 

John Pyne, one of the sons of the testatrix, whom I 
shall call John Pyne, Sr., or merely John, assigned his 
interest under the foregoing paragraph to his brother 
Henry, the appellee, in November, 1914. 

In *1923, Charles Pyne, another son of the testatrix, 
also assigned his interest under the foregoing para¬ 
graph to his brother Henry. 

- These are taken from the trustee's petition for instructions, and are not 
disputed by anyone. 
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John Pyne, Sr. died in 1935, leaving one child, John 
Pyne, Jr. 

John Pyne, Jr. died in 1943 leaving one child, a 
daughter, Jennifer, who is about fourteen years of age 
and for whom I was appointed guardian ad litem. 

Caroline Pyne died in 1944 without issue. 

Brother Charles filed an answer below conceding that his 
assignment was entirely valid and that appellee is entitled 
to receive his share (Transcript p. 20). 

Appellee filed an answer below, claiming that by virtue 
of his brother John’s assignment in 1914, he is entitled to 
the entire interest of John Pyne, Sr. which “became fixed, 
determined and indefeasible upon said assignment and free 
from any claim whatsoever from said Jennifer Pyne” 
(Transcript p. 21). 

The undersigned was appointed guardian ad litem for 
Jennifer, and filed a formal answer in her behalf (Tran¬ 
script p. 23). 

Thereupon, appellee filed his motion for judgment on the 
pleadings, making the same contention as stated above 
(Transcript p. 24). 

The motion was argued before Mr. Justice O’Donoghue, 
appellant contending, as he will here, that the infant, Jen¬ 
nifer Pyne, is entitled to her grandfather’s one-third in¬ 
terest in the trust fund. Judge O’Donoghue ruled against 
appellant, signing a decree which gave judgment in favor 
of appellee to the effect that John Pyne, Sr. took a vested 
remainder upon the death of his mother in 1905, merely the 
enjoyment and possession thereof being postponed to the 
death of his sister, Caroline Pyne; that appellee succeeded 
to this one-third interest by reason of his brother John’s 
assignment; and that Jennifer takes nothing by virtue of 
Mrs. Pyne’s will; the substituted trustee being directed to 
pay to appellee the one-third interest devised to John Pyne, 
Sr. under his mother’s will (App. p. 11). 

This appeal was taken from this decree. 
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STATEMENT OF POINTS. 

The court below erred in ruling that appellee, as assignee,! 
and not the infant Jennifer Pyne, was entitled to the sharej 
of the trust fund left John Pyne, Sr., by the terms of the! 
fourth paragraph of the will of Elizabeth A. Pyne, de-j 
ceased. 3 

SUMMARY OF ARGUMENT. 

Testatrix devised a life estate to Caroline, with remain¬ 
der to John, but if at any time (“in any case”) John should' 
die leaving a descendant, then the descendant should takej 
John’s share. 

John survived testatrix, assigned his remainder to; 
Henry, but died before Caroline, the life tenant, leaving a| 
descendant. Thereafter Caroline died without issue. 

John’s descendant (the appellant) and Henry, his as-j 
signee (the appellee), are both claiming the remainder. 

Appellant contends that John was devised a vestedj 
remainder subject to being divested by his death prior toj 
the death of the life-tenant, and by the fact that he left aj 
descendant. Such divestment having occurred, an assign^ 
ment by John of his interest to appellee is ineffectual, and 
appellant takes John’s share. 

The will manifests an intention on the part of the testa-! 
trix to make the situation, as it existed at the time of the 
death of the life-tenant, determinative of the rights of the 
remaindermen. 4 

_ i 

3 See foot-notes 4 and 6, post. 

* An alternative, but subordinate point, also being presented by this appeal,! 
is epitomized in foot-note 6, post. 
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ARGUMENT. 

Appellant is Entitled to Her Grandfather’s Share Since His 
Assignment to Appellee Became Ineffective Upon 
His Death. 

At the outset of this argument, it should be reiterated, by 
way of paraphrase of the last sentence of the paragraph in 
question in Mrs. Pyne’s will, that John Pyne died leaving 
a descendant, namely, a grandchild—Jennifer Pyne, the in¬ 
fant appellant. 

It must be decided whether John Pyne, Sr. had a vested 

remainder, or a contingent remainder, or a remainder which 

vested but was subject to being divested by his death prior 

to the death of the life-tenant, and by the fact that he left 

descendants. It is mv contention that the last mentioned 

* 

situation is the one which exists in this case, namely, vested 
remainder subject to divestment. I am persuaded to con¬ 
cede that the remainder is vested because of the opinion of 
this Court in O'Neill v. District of Columbia , 77 U. S. App. 
I). C. 79,132 F. 2d 601. This statement, however, is subject 
to the qualification that I believe the vested remainder 
would be subject to divestment. In the O'Neill case the 
question was w’hether the residue of a decedent’s estate, 
which went to two daughters after the expiration of a life 
estate to his wife, was taxable as a vested or contingent re¬ 
mainder. The facts of that case are somewhat similar to 
the ones involved in our case except that the two daughters 
were still living at the time of the decision and there w T as 
no occasion for this Court to decide whether there could be 
any divestment. 

This Court has recognized the rule for which I am con¬ 
tending in Richardson v. Penicks, 1 App. D. C. 261, and in 
Jewell v. Graham , 57 App. D. C. 391, 395. That the prin¬ 
ciple is widely recognized is demonstrated by an elaborate 
note in 109 A. L. R. p. 5 et seq. 
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It is submitted that the local Code (1940) provisions 5 
are not applicable or do not solve the problem for ps. 
If I am correct in my contention that the remainder 
to John Pyne, Sr. in this instance is subject to divest¬ 
ment, then the definitions in Code section 45:812 afe 

i 

not controlling; and the mere fact that all expectant 
estates are alienable (thus curing a deficiency that 
existed at common law with respect to contingent remain¬ 
ders) does not mean that the attempted alienation would 
not be null and void upon the happening of a divestmenjt. 

The problem is not so simple as counsel for appellee un¬ 
dertook to make it in their memorandum in support of tlje 
motion for judgment. Each case must be separately an¬ 
alyzed, and such treatment of those which are relied upon 
by my opponents demonstrates their inapplicability. With¬ 
out repeating here the citations contained in the Note, tlje 
Court’s attention is invited to that portion of the Note ip 
109 A. L. R. at page 35 entitled “Instances in which re¬ 
mainder has been held vested subject to be divested”, ip 
which it appears to the undersigned that the proposition 
herein contended for in behalf of the infant is fully es¬ 
tablished. 

Taking up an analysis of the above-quoted paragraph o|f 
Mrs. Pyne’s will, it is my contention that the last sentence 
is the key to a determination of our problem. That sen¬ 
tence, when applied to the rest of the paragraph, causes thp 
devise to be paraphrased as follows: 

•"45:101. “Any interest in or claim to real estate whether entitling to pres¬ 
ent or future possession and enjoyment, and whether vested or contingent, majy 
be disposed of by deed or will, and any estate which would be good as ah 
executory devise, may be created by deed.’’ 

■*#***# 

45:812. “A future estate is vested when there is a person in being whp 
would have an immediate right to the possession of the land upon the expira¬ 
tion of the intermediate or precedent estate, or upon the arrival of a certain 
period or event when it is to commence in possession. It is contingent whe^J 
the person to whom or the event upon which it is limited to take effect ifi 
possession or become a vested estate is uncertain. ’ ’ 

****** 

45:815. “Expectant estates shall be descendible, devisable, and alienable ih 
the same manner as estates in possession. ’ \ 

i 

j 

I 
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To daughter Caroline for life and then to John (and 
others), but should John predecease Caroline, then to 
John’s descendants (his granddaughter Jennifer). In other 
words the death of John before the death of his sister Caro¬ 
line ( and leaving descendants) would divest him of his 
right to the remainder, and vest the same in his grand¬ 
daughter Jennifer. 

The last sentence of the fourth paragraph states that, 
in any case, if anyone of the three sons should die leaving a 
descendant, such descendant should take the share her an¬ 
cestor would have taken had he lived. There are three pos¬ 
sible periods of time to which this sentence might apply, 
nhmelv, (1) before the death of the testator; (2) before 
the death of daughter Caroline; and (3) after the death of 
daughter Caroline. Obviously, the third category cannot 
be used, since if the sons survive their sister Caroline, there 
would be no need for such a clause. Ordinarily, it is ad¬ 
mitted that such a clause is construed as to apply to cate¬ 
gory number 1 (see O’Brien v. Dougherty, 1 App. D. C. 
148), but in this instance the clause is equally applicable to 
category number 2. The use of the phrase “in any case” 
makes it plain that it would apply to one or the other or 
both of these situations. This being so, it is submitted 
that the interpretation of the clause in question, as I have 
paraphrased it above, is the correct one. 

Under these circumstances the ALR note provides an 
exhaustive survey of the precedents for our guidance, and 
it would be supererogation to repeat them here. However, 
the Court’s attention is called to subdivision V in the Note, 
at page 56, under the title “Instances in which remainder 
has been held vested not subject to being divested.” Un¬ 
der this heading the case of Johnson v. Washington Loan & 
Trust Company, 224 U. S. 222, 56 L. Ed. 741, is cited, along 
with others. Since this case went to the Supreme Court 
from this District (see 33 App. D. C. 242), it lays down the 
rule for the District of Columbia, and, unless distinguish¬ 
able from the case at bar, appears to represent the opposite 



of the result contended for in this brief. In that case, a 
testator leaving a widow, three sons and five daughters! 
after devising his homestead to his wife for life, and exj 
pressing his desire that it should be kept as the home foif 
his daughters so long as they should remain unmarried^ 
devised that portion of his estate, after his wife’s death, 
“to my daughters being single and unmarried and to th6 
survivor and survivors of them so long as they shall be and 
remain single and unmarried and on the death or marriage 
of the last of them, then I direct that the said estate shalj 
be sold by my executors and the proceeds thereof be dis¬ 
tributed among my daughters living at my death and their 
children and descendants per stirpes.” Other language of 
the will, relating to other interests devised and bequeathed, 
indicated an intention that such interests should vest in hik 
children living at his death, the children of those dying in 
the meantime to be substituted for their deceased parent^. 
It was held that the daughters who were all living at the 
death of the testator took a vested interest in the home¬ 
stead, to come into possession and enjoyment upon the ter¬ 
mination of the life estate of the wife and the death of the 
last surviving daughter unmarried, and that the interest 
vested upon the death of testator and could not be divested. 

In the Johnson case, the appellants contended that the 
property should be distributed “among his daughters and 
their children and descendants, as those classes should exiit 
w T hen all of the daughters should be dead or married.” dn 
the other hand, the appellee insisted that, at the death qf 
the testator, the daughters took a vested remainder in feb, 
“to take effect in possession on the marriage of all of them, 
or the death of the last unmarried daughter.” 

The Court, in its decision affirming this Court, laid par¬ 
ticular emphasis upon the fact that the clause provided 
for a determination of the remaindermen as of the date of 
the testator’s death. When this is fully understood, it js 
plain why the Court reached the conclusion that it did; 
and, at the same time, this provision clearly distinguishes 
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the Johnson case from ours, since the language used in 
Mrs. Pyne’s will show’s a contrary intention. 

In further support of my argument, the Court’s atten¬ 
tion is called to the language in the clause in question that 
“after her (daughter Caroline’s) death, I give, devise and 
bequeath * * * aforesaid land # * * to my * * * chil¬ 
dren * * * ”, which, I submit, helps to establish the con¬ 
clusion for which I am contending. The cases in the ALR 
note (page 35 et seq.) illustrate the significance of lan¬ 
guage indicating postponement of the effectiveness of the 
remainder until after the life-tenant’s death. I am w r ell 
aware of statements made by this Court in various opin¬ 
ions, such, for example, as Fields v. Gwynn, 19 App. D. C. 
99, 112, to the effect that the use of adverbs of time such as 
“after”, “when” etc., are not necessarily controlling, but 
I submit that w’here other language in the devise is con¬ 
sistent with the possibility of a divestment, the words in 
question then are important. Stated differently, having 
found ample support for the proposition that John would 
lose his remainder if he did not survive his sister Caroline, 
the above-quoted w*ords are quite consistent with this con¬ 
struction, demonstrating an intention on the part of the 
testatrix to make both vesting and enjoyment of the re¬ 
mainder dependent upon the situation as found after the 
death of Caroline. 

See this Court’s opinion rendered April 9, 1945 in the 
case of Costello v. Costello . No. 8874, 73 IV. L. R. 608, 
which, it is submitted, supports the foregoing view. 
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CONCLUSION. 

For the foregoing reasons, the lower court erred in grant¬ 
ing judgment in favor of the appellee, and such judgment 
should be reversed with directions to the lower court td 
instruct the trustee to pay one-third (Vs) of the trust fund 
to the infant, or to her duly appointed and qualified 
guardian. 6 

Respectfully submitted, 


John J. Wilson, 

Guardian ad litem for 
Jennifer Pyne, Infant. 

6 Without intending to indicate any lack of confidence in the foregoing argu¬ 
ment, it seems apparent that as to the one-fourth (*4) part that would have 
gone to Caroline’s issue, if she had left any, the interests of all three sons 
were contingent , and therefore John Pyne’s assignment to appellee is ineffec¬ 
tive as to one-twelfth (1/12) of the trust fund, and this would surely be duej 
Jennifer. This point was called to the attention of Judge O’Donoghue, but 1 
was rejected by him. 
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1 Filed Nov 10 1944 

In the District Court of the United States for the 
District of Columbia 

! Equity Cause No. 26,236 

Leonard A. Frailey, et ad.. Plaintiffs , 

v. 

Caroline L. Frailey, et al.. Defendants. 

Petition of American Security and Trust Company, Sub¬ 
stituted Trustee, for Instructions as to Distribution of 
Trust Fund. 

Address of Trustee: 15th Street and Pennsylvania 

Avenue N. W. 

Petitioner, American Security and Trust Company, re¬ 
spectfully represents unto the Court as follows: 

1. The bill of complaint was filed in the above entitled 
cause on May 1,1906, for the partition and sale of premises 
1315 New York Avenue N. IV., known as lot 3, square 251, 
in the District of Columbia. The property was sold in 1906 
and the sum of $12,417.95, being one-third of the net pro¬ 
ceeds of sale, was turned over, pursuant to an order of 
Court entered herein, to Charles L. Frailey as Trustee un¬ 
der the will of Elizabeth A. Pvne, who owned a one-third un- 
divided interest in said real estate up to the time of her 
death on November 15, 1905. 

2. The will of Elizabeth A. Pyne, dated May 16, 1897, 
was duly admitted to probate in Administration Cause No. 
13,305 in the District of Columbia, and a true copy thereof 
is hereto attached marked “Exhibit A” and prayed to be 
read as part hereof. Paragraph Fourth of said will reads 
as follows: 

“ Fourth. I give, devise and bequeath to my sister 

2 Caroline L. Frailey all my right, title and interest in 
house and lot numbered 1315 New York Avenue, in 
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the city of Washington, District of Columbia, known as |ot 
numbered three (3), in Square numbered two hundred and 
fifty-one (251), in said city and District, for and during her 
natural life; and after her death, or in case she die before 
me, I give, devise and bequeath the same to my daughter 
Caroline C. F. Pyne, for and during her natural life; apd 
after her death, I give, devise and bequeath all my right, 
title and interest in the aforesaid land and premises to rpy 
three other children, John Pyne, Charles L. Pyne, and 
Henry R. Pyne, and the issue of my said daughter, if she 
leave any surviving her, in fee simple, said issue to take! a 
one-fourth (%) part; and if my said daughter die without 
issue, then I give and devise the same to my three children 
aforesaid, John Pyne, Charles L. Pyne, and Henry R. Pyrie, 
their heirs and assigns forever, share and share alike. Ahd 
in any case, if any one of my said three children, John Pype, 
Charles L. Pyne, and Henry R. Pyne, should die leaving! a 
descendant or descendants, said descendant or descendants 
to take the share his, her or their parent w’ould have takOn 
had he lived.” j 

3. Charles L. Frailey served as such Trustee under the 
supervision of the Court in this cause, invested the said 
sum of money and paid the income derived therefrom to the 
first life tenant, Caroline L. Frailey, until her death on July 
21, 1914, and thereafter to the second life tenant, Caroline 
C. F. Pyne, filing his annual accounts herein from time to 
time. 

4. On November 24, 1941, Charles L. Frailey submitted 
his resignation as Trustee, which was accepted by the Couht 
by an order entered herein on November 27, 1941, in whiqh 
his accounts were fully approved, and petitioner, American 
Security and Trust Company, was by said order of Coult 
substituted as Trustee in his place. 

5. Petitioner, as Trustee, received from said Charles lU 
Frailey as the principal of said trust fund, bonds of the 
par value of $11,300.00 and cash in the sum of $40.44, iten)- 


i 

i 


I 



ized in the receipt given by petitioner to said Frailev, dated 
December 1, 1941, and filed herein. 

3 6. Petitioner continued to pay the income from said 
trust fund to the second life tenant, Caroline C. F. 

Pyne, until her death on August 10, 1944, whereupon the 
principal of the fund became and is now distributable to 
the remaindermen described in said Fourth Paragraph of 
the will of Elizabeth A. Pvne, deceased. 

7. Upon the death of Caroline C. F. Pyne on August 10, 
1944, without issue, two of Elizabeth A. Pyne’s children, 
Henrv R. Pvne and Charles L. Pvne survived. Her son, 
John Pyne died in February, 1935, leaving as his sole sur¬ 
viving descendant, John Pyne, Jr. John Pyne, Jr., died 
on March 25, 1943, leaving as his sole surviving descendant, 
Jennifer Pvne, a daughter now of the age of about four- 
teen vears. 

8. Petitioner, however, has received a paper writing, 
dated November 4, 1914, purporting to be an assignment by 
John Pyne (Sr.) of all of his interest in the trust property 
to his brother, Henry R. Pyne, a copy of which is hereto 
attached marked “Exhibit B” and made part hereof. 

9. Petitioner has also received a paper writing, dated 
February 20, 1923, purporting to be an assignment by 
Charles L. Pyne of all of his interest in the trust property 
to his brother, Henry R. Pyne, a copy of which is hereto 
attached market “Exhibit C” and made part hereof. 

10. Petitioner filed herein its First Account as Trustee 
on December 21, 1942, and its Second Account on December 
7, 1943, but in view of the death of said last life tenant, 
petitioner now files herewith its proposed consolidated Final 
Account covering the entire period of its trusteeship from 
November 27, 1941, to August 10, 1944. 

11. In said Final Account, petitioner shows one- 

4 third ($3,859.68) of the total trust fund ($11,579.03) 
to be distributable to Henry R. Pyne, defendant 

herein ; one-third to Charles L. Pyne, defendant herein, pay¬ 
able to Henry R. Pyne under said alleged assignment of 
February 20, 1923, and the remaining one-third to said Jen- 
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nifer Pyne, an infant, subject to the claim of Henry R. 

Pyne under said alleged assignment of November 4, 19l4. 

12. Henry R. Pyne, defendant, claims the entire fund, 

one-third in his own right, one-third as assignee of Charles 

L. Pyne and one-third as assignee of John Pyne, Sr., buj; 

petitioner is advised by counsel and therefore avers that it 

can not safely pay over said entire fund to Henry R. Pynfc 

(a) unless and until the validity of said assignment fronji 

Charles L. Pyne is established, or unless Charles L. Pyne 

consents to such payment, and (b) unless and until ther£ 

is a determination by the Court of the question whethei 

Henry R. Pyne, as assignee of John Pyne, Sr., deceased, i$ 

entitled to the remaining one-third, or whether Jennifer 

Pyne, infant, is entitled thereto. This latter question ref 

quires construction of the will of Elizabeth A. Pyne to dei- 

termine whether John Pvne, Sr., had a vested remainder* 

. . 1 

interest in said one-third which he had a right to assign t<j) 

Henry R. Pyne, or whether his one-third remainder interesj: 

was subject to be divested upon his death prior to the death 

of the last life tenant, Caroline C. F. Pvne, with the result 

. . i 

that his sole surviving descendant, Jennifer Pyne, is novj' 

entitled to said one-third of the trust fund. 

Wherefore, in consideration of the premises, petitioned 

prays: 

1. That Jennifer Pyne, infant, be made a party defendant 
to this cause; 

2. That process issue against: 

5 Henry R. Pyne, defendant, 

6351 Utah Avenue N. W., 

Washington, D. C. 

Charles L. Pyne, defendant, 

65 West 11th Street, 

New York, N. Y. 

j 

Jennifer Pyne, an infant, 

and Mabel Pyne, her mother and custodian, 

2546 Jackson Street, 

San Francisco, California, 




f) 


requiring them, and each of them, to answer this petition; 

3. That a guardian ad litem be appointed to represent 
said Jennifer Pyne, infant, in this cause; 

4. That the Court construe the will of Elizabeth A. Pyne, 
deceased, and determine to whom said trust fund should 
be distributed; 

5. That petitioner’s Final Account, filed herewith, be ap¬ 
proved by the Court; 

6. For such other and further relief as the Court may 
deem proper. 

AMERICAN SECURITY AND 
• TRUST COMPANY 

T. Stanley Holland, 

Vice President, Trustee , 
Petitioner. 

Address: 15th Street and Pennsylvania 
Avenue N. W., 

i Washington, D. C. 

MbKENNEY, FLANNERY & CRAIGHILL 

By G. B. CRAIGHILL 
Ilibbs Building 

Attorneys for Petitioner. 
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“Exhibit A” j 

6 In the Name of God, Amen:—I, Elizabeth A. Pynb, 

being* of sound and disposing mind and memory ahd 
understanding, considering the certainty of death, and tlje 
uncertainty of the time thereof, do make, publish and de¬ 
clare this my last will and testament, hereby revoking ajll 
former wills by me at any time made. 

First. I commit mv soul to Almightv God, and mv bodv 
to the earth, to be buried decently at the discretion of my 
executors, hereinafter named; and after the payment of 
all my just debts and funeral expenses, the rest and residue 
of my estate I give, devise and bequeath as follows; . 

Second. I give, devise and bequeath to my four children, 
John Pyne, Caroline C. F. Pyne, Charles L. Pvne, ai[id 
Henry R. Pyne, all my right, title and interest in house 
and lot numbered 1702 S street, northwest, in the city [of 
Washington, District of Columbia, known and distinguished 
as lot numbered thirty-two (32) in Stephen B. Priest’s sub¬ 
division of certain lots in Square numbered one hundrjed 
and fifty-four (154), in the said city and District; to them, 
their heirs and assigns forever, share and share alike. 

Third. To my son John Pyne, I give a silver fish knife 
and fork; to my son Charles L. Pyne, I give two silver-gilt 
preserve spoons; to my son Henry R. Pyne, his father’s 
silver goblet and sugar spoon; to my daughter Caroline!C. 
F. Pvne, all the rest and residue of mv silverware, and iall 
my clothes and wearing apparel. 

Fourth. I give, devise and bequeath to my sister Caro¬ 
line L. Frailev all my right, title and interest in house and 
lot numbered 1315 New York Avenue, in the city of Wash¬ 
ington, District of Columbia, known as lot numbered thi*ee 
(3), in Square numbered two hundred and fifty-one (23l), 
in said city and District, for and during her natural life; 
and after her death, or in case she die before me, I give, 
devise and bequeath the same to my daughter Carolind C. 
F. Pyne, for and during her natural life; and after J^er 


i 
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death, I give, devise and bequeath all my right, title 
7 and interest in the aforesaid land and premises to 
my three other children, John Pyne, Charles L. Pyne, 
and Henry R. Pyne, and the issue of my said daughter, if 
she leave any surviving her, in fee simple, said issue to take 
a one-fourth (!4) part: and if my said daughter die with¬ 
out issue, then I give and devise the same to my three chil¬ 
dren aforesaid, John Pyne, Charles L. Pyne, and Henry 
R. Pyne, their heirs and assigns forever, share and share 
alike. And in any case, if any one of my said three children, 
John Pyne, Charles L. Pyne, and Henry R. Pyne, should 
die leaving a descendant or descendants, said descendant or 
descendants to take the share his, her or their parent would 
have taken had he lived. 

Fifth. I give and bequeath all my books, pictures and 
household furniture to my four children aforesaid, to be 
divided among them as equally as possible. 

Sixth. I direct that the sum of three hundred and fifty- 
two dollars ($352.00), which sum I have advanced to my 
son, Charles L. Pyne during my lifetime, be deducted from 
his .share of my estate bequeathed and devised to him in 
this my last will and testament, and that the said sum be 
equally divided among my three other children, share and 
share alike. 

Seventh. I nominate, constitute and appoint John Pyne 
and Henry R. Pyne, the executors of this, my last will and 
testament, and I request that they be not required to give 
bond for the proper execution of this trust. 

In Testimony of all of which, I have hereunto set my hand 
and affixed my seal this Sixteenth day of May, in the year 
of our Lord one thousand eight hundred and ninety-seven. 

ELIZABETH A. PYNE (Seal) 

Signed, sealed, published and declared by Elizabeth A. 
Pyne, the above named testatrix, as and for her last will 
and testament, in the presence of us, who, at her re- 
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i 

8 quest, and in her presence, and in the presence of on^ 
another, have subscribed our names as witnesses 

thereto. 

! 

Helen W. Frailly, 1506 21st Street, N. W. Wash. D. CJ. 
Leonard A. Frailey, 1506 21st Street, N.W. Washn.D. (j. 
Oscar W. Anthony, 1702 S St. Wash. D. C. j 

. 

“Exhibit B” 

9 Know Ail Men By These Presents that I, John 
Pvne of the Borough of Manhattan, Citv and State of 

New York, in consideration of one dollar and other valuable 
considerations to me in hand paid by Henry R. Pyne, resid¬ 
ing at Number 1115 Boston Road, Borough of the Bron?t, 
said City and State, the receipt of which is hereby acknowl¬ 
edged, have sold, assigned, transferred and set over, and 
by these presents to hereby sell, assign, transfer and sejt 
over, unto the said Henry R. Pyne, his executors, admin¬ 
istrators and assigns, all my right, title and interest in ja 
certain estate bequeathed under the will of my mother 
Elizabeth Ann Frailev Pvne to mv sister Caroline C. lj\ 
Pyne for life with remainder to myself and my two 
brothers, the said Henry R. Pyne and Charles Pyne. 

To Have And To Hold the same unto the said Henry 
Pvne, his executors, administrators and assigns, to his and 
their own use and behoof forever. 

And I do hereby name, constitute and appoint the said 
Henry R. Pvne mv true and lawful attornev irrevocable iti 
my name or otherwise, but at his proper costs and charged, 
to have, use and take all lawful ways and means for the re¬ 
covery of the said money and interest; and in case of pay¬ 
ment to discharge the same as fullv as I might or could d!o 
if these presents were not made. 




i 
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In Witness Whereof, I have hereunto set my hand and 
seal the fourth dav of November, nineteen hundred and 
fourteen/ 

(s) JOHN PYNE (L. S.) 

In the presence of 

(s) JULIA A. ROSE. 

State of New York, 

City of New York, 

County of ss. 

On this 4th day of November, nineteen hundred and four¬ 
teen, before me personally appeared John Pyne, to me 
known and known to me to be the individual described in 
and who executed the foregoing instrument, and he 
acknowledged to me that he executed the same. 

(s) C. B. MANJET 

Notary N Y County #170 


“Exhibit C” 

10 Know All Men By These Presents that I, Charles 
L. Pyne of the City of St. Louis, and State of Mis¬ 
souri, in consideration of one dollar and other valuable con¬ 
siderations to me in hand paid by Henry R. Pyne, residing at 
Number Illy Boston Road, Borough of Bronx, City and 
State of New York, the receipt of which is hereby acknowl¬ 
edged, have sold, assigned, transferred and set over, and 
by these presents do hereby sell, assign, transfer and set 
over unto the said Henry R. Pyne, his executors, adminis¬ 
trators and assigns, all my right, title and interest in a 
certain estate bequeathes under the will of my mother 
Elizabeth Ann Frailev Pyne to my sister Caroline C. F. 
Pvne for life with remainder to mvself and mv two brothers, 
the isaid Henry R. Pyne and John Pyne. 

To Have And To Hold the same unto the said Henrv R. 

•> 

Pyne, his executors, administrators and assigns, to his and 
their own use and behoof forever. 
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And I do hereby name, constitute and appoint the said 
Henry R. Pyne my true and lawful attorney irrevocable 
in my name or otherwise, but at his proper costs an|d 
charges, to have, use and take all lawful ways and mearjs 
for the recovery of the said money and interest; and in 
case of payment to discharge the same as fully as 1 migljt 
or could if these presents -were not made. 

It Witness Whereof, I have hereunto set my hand anjd 
seal the 20 day of February, nineteen hundred and twenty- 
three. 

(s) CHARLES L. PYNE (L. Sj) 

In the presence of 

i 

State of Missouri 

City of St. Louis j 

County of ss. 

On this 20 day of February, nineteen hundred arid 
twenty-three, before me personally appeared Charles L. 
Pyne, to me known and known to me to be the individual 
described in and who executed the foregoing instrument, 
and he acknowledged to me that he executed the same. 

(s) MARIE JOHNSTON | 
Notary Public. 

My commission expires Nov. 26, 1926. 

* * * # # * * # • I # 

31 Filed Mar 6 1945 

I 

i 

Decree 

Upon consideration of the motion of the defendant, 
Henry R. Pyne, for judgment on the pleadings, and or^l 
argument by respective counsel, it is this 6th day of Marc|i, 
1945, * * | 

Adjudged, Ordered And Decreed, that under the fourth 
paragraph of the will of Elizabeth R. Pyne, an indefeasible 
estate in and to the property therein devised became vested 
in John Pyne, Sr., upon the death of said testatrix in 190p, 





said Jolin Pyne, Sr. surviving said testatrix the enjoyment 
and possession of said estate being postponed to the death 
of the second life tenant, Caroline C. F. Pyne, 

And it further appearing to the Court that said John 
Pyne, Sr., assigned his interest in said estate, after the 
death of the said testatrix, to Henry R. Pyne, 

It is Further Adjudged, Ordered And Decreed, that by 
reason of said assignment the said Henry R. Pvne become 
and is the owner of one-third interest in the estate devised 
as aforesaid by said testatrix, and 
It is Further, Adjudged, Ordered And Decreed, that 
Jennifer Pyne, the granddaughter and sole surviving de¬ 
scendant of John Pyne, Sr., takes nothing by virtue of the 
will of the testatrix herein, and that the American Security 
and Trust Company, the substituted trustee and 
32 petitioner herein, be, and it is hereby, authorized and 
directed to pay to the said Henry R. Pyne, said one- 
third interest devised to John Pvne, Sr., as shown by the 
account of said trustee of record herein. 

i By The Court: 

DANIEL W. 0 ’DONOGHUE, 
Justice. 

No objection as to form: 

JOHN J. WILSON 
Guardian Ad Litem for 
Jennifer Pyne 

McKenney, Flannery & Craighill 
By G. B. CRAIGHILL 
Attorney for the American Security 
and Trust Company, Substituted Trustee. 
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BRIEF FOR APPELLEE. 


THE FACTS. 

I 

The facts are undisputed, and are accurately set forth in 
appellant’s brief, as well as fully disclosed by the record. 
It is not deemed advisable or necessary to reiterate them! 
here. There is only one question for the Court to determine] 
upon to face of the record, namely, did John Pvne, Sr.,| 
take, under the fourth paragraph of the will of his, mother, j 
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Elizabeth A. Pyne, a vested indefeasible remainder in the 
property therein devised, upon his survivorship of his 
mother, or did John Pyne, Sr., take a vested remainder 
which was subject to be divested in the event of his death 
prior to the death of the last life tenant. Appellant admits 
in his brief that John Pyne, Sr., took a vested remainder 
under the will. The only remaining question is whether 
there is any language in the will divesting this vested re¬ 
mainder. 

THE ARGUMENT. 

It is submitted with assurance that, under the facts, the 
law, and the adjudicated cases, John Pyne, Sr., clearly took 
under the will of his mother, Elizabeth A. Pyne, a vested 
indefeasible remainder in and to Lot 3, Square 251 (later 
converted into the trust property in question), which vested 
indefeasible remainder he had a full, legal right to assign or 
convey, and that under the assignment by him to Henry R. 
Pyne, dated November 4, 1914, Henry R. Pyne acquired a 
fixed and indefeasible right and title to said vested re¬ 
mainder, with the result that Henry R. Pyne is clearly and 
unmistakably entitled in law to have distributed to him the 
one-third share of the trust fund here in question. It is 
ifurher submitted with assurance that, neither from the lan¬ 
guage of the will nor any reasonable implication therefrom, 
can it be fairly deduced that the testatrix intended that the 
remainder devised to John Pyne, Sr., was subject to be 
divested in the event of his death prior to the death of the 
last life tenant. There is simply no language in the will 
that would naturally and logically lead to that conclusion. 
We call particular attention to the following portion of 
isaid paragraph Fourth: “and if my said daughter die, with¬ 
out issue, then I give and devise the same to my three 
children aforesaid, John Pyne, Charles L. Pyne, and Henry 
R. Pyne, their heirs and assigns forever, share and share 
alike. And in any case, if any one of my said three chil¬ 
dren, John Pyne, Charles L. Pyne, and Henry R. Pyne, 
should die leaving a descendant or descendants, said de- 
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scendant or descendants to take the share of his, her, orj 
their parent would have taken had he lived.” 

There is clearly nothing in the last sentence that limits j 
the character or quality of the remainder devised to John; 
Pvne, Sr. The intention of the testatrix by that sentence! 
was to provide that if John Pvne, Sr., should die before! 
the testatrix, then said remainder should go to his- do-! 
scendants. This sentence serves to clarify the sentence that 
immediately precedes it. There was no limitation or con-! 
dition whereby said interest was, or could be, divested on! 
the happening of a future event. In a word, the remainder! 
became vested in John Pvne, Sr., on the death of his j 
mother, the testatrix, and he had a full, legal right to make| 
a valid assignment of it at any time after her death. 

The factual situation may be disposed of by relevant Code 
provisions of the District of Columbia as interpreted by! 
local cases. 

The District of Columbia Code provides as follows: 

45-812. “A future estate is vested when there is a 
person in being who would have an immediate right 
to the possession of the land upon the expiration of the! 
intermediate or precedent estate, or upon the arrival! 
of a certain period or event when it is to commence 
in possession. It is contingent when the person toj 
whom or the event upon which it is limited to take 
effect in possession or become a vested estate is un-j 
certain.” 

45-815. “Expectant estates shall be descendible, de¬ 
visable, and alienable in the same manner as estates in! 
possession.” 

45:101. “ Any interest in or claim to real estate whether! 
entitling to present or future possession and enjoy¬ 
ment, and whether vested or contingent may be dis^ 
posed of by deed or will, and any estate which would be 
good as an executory devise, may be created by deed. ’ * 

In a long line of decisions, following Doe ex dew . Poor vJ 
Considine ♦ 6 Wall 458, 18 L. Ed. 869, this Court has Iai<j 
down the rules of construction applicable to the facts of thfj 
case at bar. Briefly these rules are: 

i 

I 

i 

i 

i 

i 

i 


i 
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1. Estates shall be held to vest at the earliest possible 

period, unless there be a clear manifestation of intent to 

the contrarv. 

% 

2. "Words of survivorship in a devise after a particular 
estate, in the absence of a clear intent to the contrary, refer 
to the death of the testator, and not to the termination 
of the life estate. 

3. Even in cases of doubt, words of a devise will not be 
construed so as to divest a remainder which has become 
vested. 

i 4. The law regards with disfavor conditions subsequent 
divesting a vested estate. 

5. The present capacity to take effect in possession dis¬ 
tinguishes a vested from a contingent remainder. 

6. Adverbs of time, as after etc. are to be construed to 
relate to the time of enjoyment of the estate and not to the 
time of vesting in interest. 

Fields v. Givynn, 199 App. D. C. 112. 

Green v. Gordon, 38 App. D. C. 443. 

I O'Brien v. Daugherty, 1 App. D. C. 148. 

Moore v. Boyd, 59 App. D. C. 252. 

O'Neil v. District of Columbia, 77 App. D. C. 79 132 
Fed. (2d) 601. 

Johnson v. Washington Loan & Trust Co., 224 U. S. 
222. 56 L. Ed. 741 affirming 33 App. D. C. 242. 

McArthur v. Scott, 113 IT. S. 340, 28 L. Ed. 1015. 33 
American Jurisprudence Par. 88, page 545. 

Other cases and authorities from other jurisdictions could 
be multiplied at length. However, the rules of construc¬ 
tion applicable to the facts in this case have been so firmly 
established by this Court that it is not deemed necessary 
to go into these cases in detail. 

i In the Johnson case, supra, Mr. Justice Hughes cites 
with approval the language of Mr. Justice Gray in Mc¬ 
Arthur v. Scott, supra, as follows: 

“For many reasons, not the least of which are that 
testators usually have in mind the actual enjoyment, 



D 


rather than the technical ownership, of their property, 

and that sound policy as well as practical convenience 

requires that titles should be vested at the earliest! 

period. it has long been a settled rule of construction! 

in the courts of England and America that estates,! 

legal or equitable, given by will, should always be re-i 

garded as vesting immediately, unless the testator has 

bv very clear words manifested an intention that thev 
• _ * | 

should be contingent upon a future event. . . . Words! 
directing land to be conveyed to or divided among re-i 
maindermen after the termination of a particular <*s-| 
tate are always presumed, unless clearly controlled by 
other provisions of the will, to relate to the beginning] 
of enjoyment by the remaindermen, and not to the] 
vesting of the title in them” * * * 

j 

ANALYSIS OF APPELLANT’S AUTHORITIES. 

In his brief appellant cites the following cases and au-j 
thorities in support of his contentions. 

1. Jewell v. Graham, 57 App D. C. 391, 395. It is sub¬ 
mitted that this case has no application under the facts of 
the case at bar. This is true for the simple reason that thq 
testator, in the Jewell case, made the bequest in specific and,! 
unmistakable language to such of the remaindermen a^ 
should be living at the death of the life tenant. In other 
words, the language of the will is clear and conclusive that} 
the remainderman should not take unless she survived tluj 
death of the life tenant. The remainderman did not sur-j 
vive the death of the life tenant, and, therefore, neither shej 
nor her descendants took under the will. The ruling of tluj 
Court in the Jewell case is clear, logical and understandably 
because it follows the clear language of the will in carrying 
out the intention of the testator. There is no such language} 
in the will of the case at bar. The only way to find suclj 
language is to re-write the will, and that is not the province 
or practice of the Courts. It follows that the Jewell case 
has no possible application to the facts of the case at barj 

2. Costello v. Costello, No. 8874, 73 Wash. Law Reporteif 
608, has no application to the case at bar for the reason 


i 



6 


that testatrix used explicit language in bequeathing the re¬ 
mainder to “such persons as may at the time of the death 
of my said brother (life tenant) be my heirs at law.” 
This clearly determines the remaindermen as of the death 
of the life tenant, and not as of the death of the testatrix 
and distinguishes the Costello case from the case at bar, in 
which there is no comparable language. It follows that tin* 
Costello case is not even persuasive, in the construction of 
the will at bar. 

*1. Richardson v. Panicles, 1 App. D. C. 261. It is clear 
that this case does not support the contention of the ap¬ 
pellant but is a definite authority for the construction con¬ 
tended for by the appellee. In the Richadson case, the 
testator devised a lot to his mother, “to have and to hold 
during her natural life, and after her death to my son upon 
his attaining his majority,” and provided that in the event 
of the testator’s mother dying before his son attained his 
niajority, a sister of testator should enjoy the rents and 
profits during the minority of the son; and in the event of 
the mother surviving the son, the property was devised to 
the sister upon the mother’s death. The mother prede¬ 
ceased the son, and the son died before reaching his ma¬ 
jority. The Court held that the son took a vested remain¬ 
der in fee, subject to the condition with respect to enjoy¬ 
ment and defeasance. 

4. Note, 109 A. L. R. Page 5. A large majority of the 
cases digested under this notation, particularly Subdivision 
III—cases in which the remainder has been held to be 
vested, and Subdivision V—cases in which the remainder 
has been held vested, not subject to be divested, support 
and confirm the construction and principles herein conten¬ 
ded for by the appellee. Certainly, said notation and digest 
cannot be fairly said to support the contentions of the ap¬ 
pellant. The editor of this digest makes this statement by 
way of summary: 

“So far as it is possible to make any general state¬ 
ment in regard to the cases involving the question under 
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consideration it may be said that a direction that tile 
children or descendants of a deceased remaindermain 
shall take their parents’ share is not of itself sufficient 
to warrant the inference of an intention on the part df 
a testator that the remainder shall be contingent, at 
least where no period of time beyond the testator \s 
death is indicated for its operation; or to put it another 
way, such a direction is not sufficient to prevent a re¬ 
mainder from being held to be vested.” 

Therefore under the facts and the law the contentions of 
the appellant cannot prevail unless he be permitted to re¬ 
write the will. In fact, he has done a superb job of re¬ 
writing the will on page 8 of his brief. However, it is n<pt 
the practice or province of the Courts to re-write wills, j 


CONCLUSION. 


Finally, it is submitted that the foregoing statutes, rules 
of construction, and adjudicated cases, applied to the facts 
herein, decisively establish the following propositions: 

1. That John Pyne, Sr., under the will of his mothcir, 
Elizabeth A. Pyne, took a vested, indefeasible remainder in 
the property in question, and that he had a full, legal rig|it 
to sell and assign the same at any time after the death bf 
the testatrix. 

2. That, under the assignment dated November 4, 1914, 
from John Pyne, Sr., to Henry R. Pyne, the said Henry Jt. 
Pyne acquired a fixed and indefeasible right and title jto 
said vested remainder, with the result that Henry R. Pyhe 
is now clearly entitled in law to have distributed to hikn 
the one-third share of the trust fund here in question. 

3. That, neither from the specific language of the will, 
particularly the last sentence of paragraph Fourth, nbr 
from any reasonable implication therefrom, can it be de¬ 
duced that the testatrix intended that the remainder devised 
to John Pyne, Sr., was subject to be divested in the event of 
his death prior to the death of the last life tenant. 
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4. That the reasonable, natural, and proper legal con¬ 
struction of said fourth paragraph of the will is that 
testatrix intended to, and did, establish the right of John 
Pyne, Sr., in and to said remainder, if he should survive 
her, as of the time of her death, and to provide for the 
representation of said John Pyne, Sr., by his descendants, 
in the event that said John Pyne, Sr., should predecease the 
testatrix. 

The decree of the.Court below should be affirmed. 

9 

Respectfully submitted , 

E. Hilton Jackson, 

John W. Jackson, 
Attorneys for Appellee. 
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